
Richard Opper 
Director, Department of Public Health  
and Human Services 
P.O. Box 4210  
Helena, MT 59602 
ropper@mt.gov 
 
The Honorable Linda McCulloch 
Montana Secretary of State 
P.O. Box 202801 
Helena, MT 59620 
secretary@mt.gov 
 
By Electronic Mail 
 
February 18, 2016 
 
Re: National Voter Registration Act Compliance 
 
Dear Secretary McCulloch and Director Opper, 
 
We appreciate receiving the information contained in Director Opper’s letter of January 
15, 2016, to Secretary McCulloch about the procedures used by the Department of Public 
Health and Human Services’ (DPHHS) to implement Section 7 of the National Voter 
Registration Act of 1993, 52 U.S.C. § 20506 (“NVRA”).  We write to request a meeting 
with you both to discuss the concerns voiced in our December 18, 2015 letter to Secretary 
McCulloch, to obtain information about DPHHS’ processes and to establish the contours 
of a compliance plan.  In preparation for that meeting, we are outlining some of the issues 
and questions we would like to explore further.  
 
We recognize and appreciate the significant improvements DPHHS made to its voter 
registration procedures in 2012.  However, we remain concerned by certain aspects of the 
agency’s procedures.  

As you know, with each application, recertification, renewal and change of address 
transaction (collectively, “covered transactions”), DPHHS must (i) distribute a voter 
registration application form unless the client declines in writing; (ii) provide assistance 
in completing the voter registration forms; and (iii) accept completed voter registration 
application forms and forward them to the appropriate election official within specified 
time periods.  See 52 U.S.C. § 20506(a) and (e).1  One concern is that clients who do not 
decline in writing, i.e. who leave the voter preference question blank, are not receiving a 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 During such transactions, DPHHS must also distribute a voter information form that includes the voter 
preference question, “If you are not registered to vote where you live now, would you like to apply to 
register to vote here today?” along with disclosures required by the NVRA regarding the voter registration 
process.  See 52 U.S.C. § 20506(a)(6).    
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voter registration application.  See Valdez v. Squier, 676 F.3d 935, 945-46 (10th Cir. 
2012) (noting that, during covered transactions, public assistance agencies must provide a 
voter registration form to any client who does not decline to register to vote in writing).   
Additionally, the Women, Infant and Children Program (“WIC”) program uniformly fails 
to provide clients a writing containing the voter preference question and the statutorily 
mandates disclosures, even though it is required to by Section 7.  We are also troubled by 
indications that DPHHS violates the mandate to provide voter registration services to 
each client who answers “yes” to the voter preference question.   

In-Person Transactions 

Violations when clients leave the voter preference question blank: A July 2015 field 
investigation by Project Vote and Demos revealed that systemic violations occur during 
DPHHS in-person transactions.  First, a full 25% of the individuals questioned by our 
investigators stated that they did not see on the benefit application, renewal or address 
change form, the voter preference question asking if they would like to register to vote.  
These individuals necessarily left the voter preference question blank.  Of the individuals 
who reported not responding to the voter preference question, either because they did not 
receive it or see it, or because they saw it but chose to leave it blank, only 50% received a 
voter registration application.  In other words 50% of clients who did not decline in 
writing did not receive a voter registration application. 

Violations of the Women, Infant and Children Program (“WIC”): Indeed, all of the 
clients of the Women, Infant and Children program (WIC) fall into the category of clients 
who did not answer the voter preference question because, according our investigation, 
DPHHS does not provide WIC clients the statutorily mandated writing that contains the 
voter preference question, checkboxes for a response to the question and the prescribed 
disclosures.  The failure to provide clients this writing is itself a Section 7 violation.  
Each WIC client who conducts a covered transaction must receive a writing that contains 
these elements.  Those who do not decline voter registration services in writing must be 
given a voter registration application.   

Failure to provide voter registration services to those who respond in writing that they 
wish to register: Of equal concern is the finding that, of the individuals who reported 
seeing the voter preference question and answering “yes,” only half were actually given a 
voter registration application.   Obviously, each such instance constitutes a violation of 
Section 7.  It is imperative that DPHHS identify and remedy the systemic deficiencies 
that result in each type of violation.   

Online Transactions 

We are also concerned about the manner in which DPHHS handles the “blanks” issue 
during remote transactions, i.e. transactions that are conducted not in person but using 
methods such as the telephone, Internet or mail.  We note that Director Opper’s letter of 
January 15, 2016, stated that DPHHS is not currently mailing voter registration 
applications to clients who conducted an online covered transactions and failed to answer 
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the voter preference question.  This is a violation because such individuals did not decline 
voter registration services in writing.   
 
One way to obviate the blanks problem during online covered transactions is to include a 
“hard stop” in the voter preference question so that each client must answer the question 
in order to proceed with the application.  We would like to discuss DPHHS’ plans for 
correcting this and other ongoing violations, and for remedying past violations.  
 
Telephone Transactions 
 
Additionally, based on Director Opper’s letter, we are unclear about the manner in which 
DPHHS is providing voter registration services during telephone transactions.  For 
instance, we are uncertain whether clients participating in an interview for SNAP or 
TANF by telephone receive a hard copy of a form containing the voter preference 
question along with the required disclosures as mandated by Section 7.  Again, the 
NVRA requires that public assistance agencies give clients a form containing the voter 
preference question and the disclosures.  See 52 U.S.C. § 20506(a)(6)(B).   Merely asking 
the question and reading the disclosures orally does not comply with this mandate.  
Similarly, a voter registration application must be provided “unless the applicant, in 
writing, declines to register to vote.”  See 52 U.S.C. § 20506(a)(6)(A).  An oral 
declination is not a declination “in writing,” and consequently, each such client engaged 
in a telephone-only transaction must be provided a voter registration application. If 
DPHHS is currently automatically distributing voter registration applications to 
individuals who conduct covered transactions by telephone, please let us know.  
 
The!violations!referenced!above!likely!contributed!to!the!decline!in!the number of 
completed voter registration forms that DPHHS submitted to election clerks during the 
period from 2011 to 2014, as reflected in data Secretary McCulloch’s office reported to 
the United States Election Assistance Commission (“EAC”) and in data Project Vote 
received from Secretary McCulloch’s office pursuant to the Montana Public Records 
Law. Although, according to the data provided by DPHHS, the number of DPHHS clients 
has risen significantly during the 2013-14 period compared to the number for the 2011-12 
period, DPHHS’ voter registration activity did not increase proportionately. The number 
of completed voter registration forms that DPHHS transmitted to county election officials 
during the 2013-2014 period increased by only 2,301 forms from the number of 
completed voter registration forms transmitted during the 2011-2012 period, according to 
the data Secretary McCulloch’s office provided Project Vote.2  This represents a 29 
percent increase, which is extremely modest when compared to the 73 percent increase in 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
2Information about the number of voter registration forms that DPHHS offices submitted to election 
officials during the period from 2011 to 2014 that the Secretary of State’s office provided Project Vote 
varies slightly from the numbers reported to the EAC for this period.  According to the data provided to 
Project Vote, the number of completed voter registration applications DPHHS offices submitted to election 
officials during the period from 2011 to 2012 was 5,637, compared to the 5,526 that was reported to the 
EAC.  This data also indicated that the number of completed voter registration applications DPHHS offices 
submitted to election officials during the period from 2013 to 2014 was 7,938, compared to 7,823, which 
was reported to the EAC.  
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the total number of covered transactions DPHHS conducted for the SNAP, TANF and 
Medicaid programs.3 !
 
Food Distribution Program on Indian Reservations (“FDIRP”):   
 
Putting aside issues of any NVRA obligations related to the FDIRP, there are ways that 
DPHHS and/or the Secretary’s office can assist reservation personnel with voter 
registration.  For instance, DPHHS and/or the Secretary’s office might supply voter 
registration applications to reservations that they can automatically distribute to FDIRP 
clients conducting application, renewal or address change transactions.  Additionally, 
DPHHS and/or the Secretary’s office could provide additional support to any reservation 
wishing to provide greater voter registration services beyond simply distributing the voter 
registration applications.  For example, if a reservation wished to assist clients in 
completing the voter registration forms, DPHHS and/or the Secretary’s office could offer 
training to reservation employees about how provide such assistance.  If a reservation 
wanted to help clients by transmitting the completed voter registration forms to county 
election administrators, reservation staff could collect the forms and DPHHS and/or the 
Secretary’s office could deliver the forms to the appropriate election official.  We would 
like to explore the nature of assistance that each of you may be willing to provide to 
reservations in conjunction with the FDIRP program.  
 
We would appreciate the opportunity to meet with you to discuss these issues.  We are 
currently free to meet after the middle of March.   We look forward to hearing from you.  
 
Sincerely, 
 
__/s/_________________ 
Catherine M. Flanagan 
Senior Election Counsel 
Project Vote 
805 15th St. N.W. 
Washington, D.C. 20005 
(202) 546-4173, ext. 311 
 
James Taylor 
Legal Director 
American Civil Liberties Union of Montana 
7 W. 6th Ave. No. 519 
Helena, MT 59601 
 
Scott Novakowski  
Counsel 
Dēmos 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3According to information DPHHS provided Project Vote, it conducted 129,477 covered transactions 
occurring during the 2011-2012 period, and 482,020 during the 2013-2014 period. 
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220 Fifth Avenue, 5th Floor 
New York, NY 10001 
 
Rachel Huff-Doria  
Executive Director 
Forward Montana Foundation  
136 E. Broadway Suite 1 
Missoula, MT 59802 
 
Sarah Howell 
Executive Director 
Montana Women Vote 
725 W. Alder St., Suite 21 
Missoula, MT 59801 
 
William Snell 
Rocky Mountain Tribal Leaders Council 
711 Central Ave., Suite 220 
Billings, MT 59102 
 
Marci McLean 
Executive Director 
Western Native Voice 
220 S. 27th Street  
Billings, MT 59101 
 
 
 
 
cc: Jason Smith 

Director 
Governor's Office of Indian Affairs 
State Capitol Building, Room 202 
PO Box 200801 
Helena, MT 59620-0801 

 oia@mt.gov!
 
 
!


